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Bureau of Professional Practices 
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Standards for the Use of Reasonable Force
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Submitted September 11, 2008

The Advocacy Center for Persons with Disabilities, Inc. (Advocacy Center) is Florida's official, Governor-designated protection and advocacy agency and client assistance program with funding, responsibility, and authority under eight federal programs to protect the rights of Floridians with disabilities. The Advocacy Center’s mission is to advance the quality of life, dignity, equality, self-determination, and freedom of choice of persons with disabilities through collaboration, education, advocacy, as well as legal and legislative strategies. Federal statutes grant the Advocacy Center broad authority
 to protect and advocate for the rights of persons with disabilities. 
In this capacity, the Advocacy Center regularly comments on agency rulemaking.  The Advocacy Center serves children with disabilities including those in public schools, and therefore our substantial interests would be affected by the Department’s proposed action.  
The Advocacy Center has extensive expertise in the area of restraint and seclusion. This expertise is the result of nearly two decades of work, access to a substantial network of national technical assistance resources, and extensive day-to-day experience assisting teachers, staff, students, parents and residents to create schools, facilities and institutions that are safer for all. Restraint is inherently dangerous and puts both students and staff at risk for physical injury and emotional trauma. Limiting the use of restraint to those situations where there is an imminent risk of danger to the student or others is a key component to improving safety for all within our schools.

Presently, schools inappropriately use restraint and seclusion in situations that do not constitute actual emergencies.  

Florida’s rules governing the use of reasonable force by school personnel on students with disabilities should be consistent with best practices guidance regarding justification and use as well as training, reporting and parental notification. Much of that guidance is presented in the June 2008 “Guidelines for the Use of Manual Physical Restraint in Special Education Programs” published by the Department of Education, Division of Public Schools, Bureau of Exceptional Education and Student Services (BEESS). The Advocacy Center, along with parents, experts from school districts, Florida Mental Health Institute, SEDNET, CARD Centers, and behavioral services agencies assisted BEESS in the creation of these Guidelines. In August, the State Advisory Committee (SAC) for the Education of Exceptional Students wrote the Bureau of Professional Practices to recommend that they align the proposed rule with the Guidelines. We join the SAC in this recommendation.  We submit the following proposed language to assist the Department in this endeavor and offer our ongoing assistance as the Department prepares to present final rule language to the Board of Education.  
Recommended Additions to Rule 6A-6.05271  
Standards for the Use of Reasonable Force
Include the following provisions:

(1)(a) As used in this subsection, the term: 

1.
“Manual physical restraint” means use of physical restraint techniques that involve physical force applied by a teacher or other staff member to restrict the movement of all or part of a student’s body.  
2. 
"Forced seclusion" means removing the student from an educational environment, involuntarily confining the student in a room or area, and preventing the student from leaving the room or area if achieved by locking the door or otherwise physically blocking the student’s by way threatening physical force or other consequences, or using physical force. The term does not include placing a student in time-out.

3.
“Mechanical Restraint” means a physical device used to restrict a student’s movement or restrict the normal function of the student’s body.  This definition includes straps, belts, tie-downs and calming blankets.  The definition does not include the following:

a.
Medical protective equipment as defined by this rule; 

b.
Physical equipment or orthopedic appliances, surgical dressings or bandages, or supportive body bands or other restraints necessary for medical treatment that is ongoing in the educational setting;

c.
Devices used to support functional body position or proper balance, or to prevent a person from falling out of bed, falling out of a wheelchair, or 

d.
Equipment used for safety during transportation, such as seatbelts or wheelchair tie-downs.
4.
“Medical protective equipment” means health-related protective devices prescribed by a physical or dentist for use as student protection in response to an existing medical condition.  

5.
"Time-out" means to place a student who has displayed a well-defined and articulated behavior in a less reinforcing environment for a period. 
6.
“Imminent and significant threat to physical safety of the student or others” means serious aggression such as repeated kicking, head butting or use of a body part or object that is likely to cause significant injury to another person or self-injury such as repeated head banging, face slapping or eye-poking.   
(b)
Purpose and scope. The Department intends students with disabilities to be free from the unnecessary use of restraint in Florida’s public schools. Manual physical restraint shall be employed only to protect the student or others from imminent and significant threat to physical safety of the student or others. Manual physical restraint may not be employed as punishment, for the convenience of staff, or as a substitute for a behavior support plan. When used, manual physical restraint shall impose the least possible restrictions consistent with its purpose and shall be discontinued when the threat of imminent danger ends. It is the intent of the Department to achieve an ongoing reduction in the use of manual physical restraint in Florida’s public schools and to prohibit the use of forced seclusion or mechanical restraint on students with disabilities. 
(c)
Manual Physical Restraint.  Manual physical restraint shall only be used in an emergency when an imminent and significant threat to the physical safety of the student or others exists. 

1.
Manual physical restraint shall only be used for the period needed to eliminate the imminent threat of harm to self or others.  
2.
The degree of force applied during manual physical restraint shall only be that degree necessary to protect the student or others from bodily injury.  


3.
Manual physical restraint shall only be used by school personnel who are qualified and credentialed in school district-approved training in the appropriate application of specific techniques and in district procedures. School personnel who have received training not associated with their school district employment (e.g., former law enforcement officers who are now teachers) shall be trained in the specific district-approved techniques and procedures and shall not apply techniques or procedures acquired elsewhere. 

4.
Each school district shall report its training procedures to the Department of Education by publishing the procedures in the district's special policies and procedures manual.  

5.
School personnel are prohibited from manually physically restraining a student with disabilities: 

a.
Except when an imminent and significant threat to the physical safety of the student or others exists; 
b.
As a behavioral intervention; or 
c.
Solely to prevent property damage, except when an imminent and significant threat to the physical safety of the student or others exists.
6. 
School personnel are prohibited from ever using the following manual physical restraint techniques on a student with disabilities:

a.
Prone restraint;

b.
Pain inducement to obtain compliance; 
c.
Bone locks; 
d.
Hyperextension of joints; 
e.
Peer restraint; 
f.
Mechanical restraint; 
g.
Pressure or weight on the chest, lungs, sternum, diaphragm, back, or abdomen, causing chest compression; 
h.
Straddling or sitting on any part of the body, or any maneuver that places pressure, weight, or leverage on the neck or throat, on any artery, or on the back of the student’s head or neck, or that otherwise obstructs or restricts the circulation of blood or obstructs an airway; 
i.
Any type of choking, hand chokes, and any type of neck or head hold; 
j.
Any technique that involves pushing on or into the student’s mouth, nose, eyes, or any part of the face, or covering the face or body with anything, including soft objects such as pillows or washcloths; and

k.
Any maneuver that involves punching, hitting, poking, pinching, or shoving;
7.
As soon as possible after a student with disabilities is manually physically restrained by school personnel, the school shall ensure that the student is medically evaluated by a physician, nurse, or other qualified medical personnel. 

(l)
Forced Seclusion. School personnel are prohibited from placing a student with disabilities in forced seclusion. 

(m)
Time out. 

1.
School personnel may place a student with disabilities in time-out if: 

a.
The time-out is part of a behavior-intervention plan developed for that student from a functional behavioral assessment and referenced in the student's individual education plan; 

b. 
There is documentation that the time-out was preceded by other interventions that used positive behavioral supports that were not effective; 

c. 
The time-out takes place in a classroom or in another environment where class educational activities are taking place; 

d.
The student is not physically prevented from leaving the time-out area; 

e.
The student is observed on a constant basis by an adult for the duration of the time-out; and 
f.
The time-out area and process is free of any action that is likely to embarrass or humiliate the student.
2.
Time-out shall not be used for a period that exceeds one minute for each year of the student's age and time-out must end immediately when the student is calm enough to return to his or her seat.  

3.
Time-out shall not be used as a punishment or negative consequence of a student’s behavior. 

(n)
Training.  Training in the use of manual physical restraint must include:

1.
Procedures for de-escalating problematic behaviors before they increase to a level or intensity necessitating physical intervention;
2.
Information regarding the risks associated with manual physical restraint and procedures for assessing individual situations and students to determine if its use is appropriate and sufficiently safe;
3.
The actual use of specific techniques ranging from the least to most restrictive with ample opportunity for trainees to demonstrate proficiency in their use;
4.
Techniques for implementing manual physical restraint with multiple staff members working as a team;
5.
Techniques for assisting the student to re-enter the instructional environment and re-engage in learning;
6.
Instruction in the district’s documentation and reporting requirements; and
7.
Procedures to identify and deal with possible medical emergencies resulting from the use of manual physical restraint;
(o)
Districts shall provide refresher training on manual physical restraint techniques at least annually to all staff members who have successfully completed the initial training component. The district shall identify those personnel to be trained and maintain a record that includes the name and position of the person trained; the date of the most recent training; an indication of whether it was initial training or refresher training; and whether the individual successfully completed the training and achieved proficiency.
(p)
School districts policies regarding use of manual physical restraint shall address whether it is appropriate for employees working in specific settings to be trained in manual physical restraint techniques (e.g., school bus drivers, bus aides, job coaches, employment specialists, cafeteria workers).  School district policies shall guide staff members who have not received training in how to address a situation that poses an imminent and significant threat to the physical safety of a student or others in a manner consistent with Section 1003.32 and 1006.11, Florida Statutes, and Rule 6A-1.0404(8)(m), Florida Administrative Code regarding the use of reasonable force to maintain a safe learning environment.  In the case of school resource officers, or others who may be employed by other agencies when working in a school, administrators shall review each agency’s specific policies to be aware of techniques that might be used. 

(q)
Documentation and Reporting.

1.
The district’s policy regarding the use of manual physical restraint shall be discussed with parents. Districts shall provide parents with a copy of the district’s policies on all emergency procedures, including the use of manual physical restraint. An incident report must be prepared within 24 hours after the student is released from the restraint or, if the release occurs on a day before the school closes for the weekend, a holiday, or for another reason, the report must be completed by the end of the school day after the school reopens. 

2.
The following must be included in the reports of each incident:  

a.
The name of the student restrained; 

b.
The date and time of the event, and the duration of the restraint; 

c.
The location in which the restraint occurred; 

d.
The type of restraint used; 
e.
The name(s) of the person(s) executing or assisting physically with the restraint;
f.
The names of non-students present witnessing the restraint; and
g.
A description including:
i.
The context in which the restraint occurred; 
ii.
The behavior(s) leading up to and precipitating the decision to use manual physical restraint, including an indication as to why there was an imminent threat to the physical safety of the student and/or others; 
iii.
The specific positive behavior strategy(s) used to prevent and/or de-escalate; if applicable; 

iv.
What occurred with the student immediately after the termination of the restraint; 
v. 
Any injuries, visible marks, or possible medical emergencies that may have occurred because of the restraint, documented according to district guidelines; 
vi.
The results of the medical assessment required under paragraph (e) and a copy of any report by the medical professionals conducting the assessment if available.  If the medical report is not available within 24 hours, the district shall submit the medical report separately as soon as it is available; and


vii.
Evidence of steps taken to notify parents/guardians.  

3.
Schools shall notify the parents or legal guardians of the student each time manual physical restraint is used.  Such notification shall be provided before the end of the school day in which the restraint occurred.  Notification shall be in writing.  Reasonable efforts must also be taken to notify parents or legal guardians by telephone and these efforts must be documented.  Schools shall also provide parents or legal guardians with the completed incident report in writing.  The school shall obtain, and keep in its records, the parent's or guardian's signed acknowledgement of receipt of the notification and the incident report. 

(r)
Monitoring

1.
Monitoring the use of manual physical restraint with students shall occur at the classroom, building, district and state level.  

2.
Documentation prepared as required in subsection (q) shall be provided to the school administrator, district Exceptional Student Education office and the Department of Education Bureau of Exceptional Education and Student Services.   

(s)
District policies and procedures.

School districts shall develop policies and procedures consistent with this rule further governing the following:

1.
Allowable use;
2.
Personnel authorized to use manual physical restraint;
3.
Training procedures;
4.
Incident reporting procedures;
5.
Data collection;
6.
Monitoring/reporting of data collected; 
7.
Analysis of data to determine trends; and 

8.
Ongoing reduction in the use of manual physical restraint.  
� This includes the authority to “pursue administrative, legal, and other appropriate remedies to ensure the protection of individuals” with developmental disabilities and mental illnesses “receiving care or treatment” within the State of Florida. 42 U.S.C. 10805 (a)(1)(B); 15043(a)(2)(A)(i).  
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